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1. Plaintiffs in O.5.46/97 before Principal Civil Judge (Jr.Dn), Bidar have filed
these writ petitions questioning the Order dated 21.11.2011 passed on |.A.No.XI,
Annexure-E in so far as direction issued while allowing I[.A.XI filed by the plaintiffs
for amendment holding thereunder that said amendment shall not relate back to
the date of filing of the suit but it will take effect from the date of filing of the
application I.LA.XI which was on 24.11.2011 and seeks for quashing of the said
portion of the order and petitioner is also seeking for quashing of the Order dated
24.01.2012, Annexure-F directing the Sub-Registrar to furnish the market value of
the suit property during 2011 to enable the Trial Court to pass orders on issue
No.4.

2. Having heard the Learned Advocates appearing for the petitioners as well as
respondents it was ordered to be listed for dictating on 28.09.2012. However, on
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the said date the matter did not reach and as such it has been listed today for
dictating the orders.

3. The contention of Sri. R.V. Nadagouda, Learned Counsel appearing for
petitioner is defendant/respondent No.2 filed the written statement on 25.07.2011
denying the title of the plaintiff and this necessitated the plaintiff to seek
amendment of the plaint and as such he contends that Trial Court committed a
error in applying the doctrine of relation back to the facts on hand and ordering for
amendment to take effect from the date of filing of the application. He would
further elaborate his submissions by contending that in the instant case petitioner-
plaintiff instituted the suit O.S.46/97 and on account of the defendants having filed
the suit O0.S.18/97 which was earlier to the suit of the present petitioner/plaintiff
l.e., 46/97, said suit came to be stayed under Section 10 of C.P.C and after
dismissal of the suit on 14.07.2010, 2nd defendant in the present suit filed the
written statement on 25.07.2011 and within three months from the said date
application for amendment of plaint seeking declaration of title was filed in view of
defendants denying the title of the plaintiff and contends that delay factor would
not by itself be a ground to arrive at a conclusion that amendment would not relate
back to the date of filing of the suit but from the date of filing of the application. He
would also further contend that Trial Court erred in not holding Court Fees has to
be paid as per the valuation of the property as on the date of the suit and there
cannot be two dates in a suit for payment of Court Fees and as such the order of
the Trial Court dated 24.01.2012 Annexure-F directing the Sub-Registrar to furnish
the market value of the suit property as on 2011 is liable to be quashed and on
these grounds he seeks for quashing of the impugned orders and allowing the writ
petitions. In support of his submission he relies upon the following judgment:

1. Unreported judgment dated 03.01.2011 passed in W.P.821/2009 (GM-CPC)

4. Per contra, Sri. Manvendra Reddy, Learned Counsel appearing for respondent
No.2 would support the order passed by the Trial Court and contends that there is
no infirmity whatsoever in the impugned orders. He would also submit that there
cannot be universal application of the doctrine of holding that amendment relates
back to the date of filing of the suit and in appropriate cases the Courts would be



empowered to fix the date of amendment to become effective and as such he
prays for dismissal of the writ petitions. He would elaborate his submission by
contending that principles of estoppel would apply to the facts on hand in as much
as petitioner has accepted the order of the Trial Court by amending the plaint and
as such he cannot question only a portion of the order particularly when the
application has been allowed in part by the Trial Court and the said order having
been accepted by petitioner/plaintiff by amending the plaint he cannot turn around
and contend that said order is partially incorrect and having consciously accepted
the order of the Trial Court, petitioner is estopped from challenging the same. In
support of his submission he relies on the following judgments:

1. VAN VIBHAG KARAMCHARI GRIHA NIRMAN SAHAKARI SANSTHA
MARYADIT (REGD.) vs. RAMESH CHANDER AND OTHERS (AIR 2011 SC 41).

2. SAMPATH KUMAR vs. AYYAKANNU AND ANOTHER (AIR 2002 SC 3369).

3. CAUVERY COFFEE TRADERS, MANGALORE vs. HORNOR RESOURCES
(INTERNATIONAL) COMPANY LIMITED ((2011) 10 SCC 420).

4. REVAJEETU BUILDERS AND DEVELOPERS vs. NARAYANASWAMY AND
SONS AND OTHERS ((2009) 10 SCC 84).

5. VISHWAMBHAR AND OTHERS vs. LAXMINARAYANA (DEAD) THROUGH
L.RS AND ANOTHER (AIR 2001 SC 2607).

5. Having heard the Learned Advocates appearing for the parties and on perusal
of the impugned order as also the authorities relied upon by the Learned
Advocates | am of the considered view that following point would arise for
consideration:

() Whether the Trial Court was justified and correct in applying the doctrine of
relation back while allowing I.A.No.XI application for amendment of the plaint filed
by the plaintiff and arrive at a conclusion that amendment allowed would take
effect from the date of filing of the application i.e., on 24.10.2011?



(i) Whether the principles of estoppel would apply to the facts on hand and as
such petitioner is estopped from challenging the impugned orders?

(i) Whether the order passed by Trial Court on 24.01.2012 directing the Sub-
Registrar to furnish market value of the suit property during 2011 calls for
interference?

6. The facts leading to filing of these writ petitions can be crystalised as under by
referring to parties as per their rank in Trial Court:

Plaintiff filed a suit 0.S.46/97 for perpetual injunction against respondents on
14.03.1997. Said suit came to be stayed on 17.06.1997 at the instance of
defendants/respondents on the ground that between the same parties in respect of
the same property there was a suit pending in 0.S.18/97 and said suit i.e.,
0.5.18/1997 being suit filed prior to 0.5.46/97 same ought to be stayed and
accordingly order came to be passed on 17.06.97 came to be stayed till the
disposal of O.S5.18/1997. The said suit O.S.18/97 is said to have been dismissed
on 10.07.2010. Thereafter written statement came to be filed by second defendant
on 25.07.2011 denying the title of the plaintiff in respect of suit schedule property.
On account of such denial of title to the property plaintiff sought for amendment of
the plaint namely for including the prayer for declaration of title to the suit
properties, by filing [.LA.No.XI on 24.10.2011, Annexure-C. Said application came
to be resisted by the defendants contending that it is highly belated namely it was
filed after 14 years after the institution of suit and as such sought for dismissal of
the application. Trial Court having considered the rival contentions held that
application has to be allowed and question of limitation has to be gone at the time
of trial by framing a issue in this regard by relying upon the judgment of this Court
in the case of RAMAPPA vs. SHIVAPUTRAPPA ADIVEPPA NAVALGATTI BY
L.Rs (2002 (4) KCCR 2905). Delay in filing the application was ordered to be
compensated by imposing cost on the plaintiff. However Trial Court has
specifically held that the amendment would not relate back to the date of filing of
the suit but same would take effect from date of filing of the application by taking
into consideration the fact that defendants had contended that the title of the
plaintiff had been disputed by the defendants way back in the year 1999 by



applying the doctrine of relation back. Consequent to the said order allowing the
application Trial Court has directed the Sub-Registrar to furnish the market value
of the property during 2011 and as such deferred answering issue No.4 which
related to payment of Court Fees.

RE: POINT NO.1:

7. The parties to the present writ petitions do not dispute the fact of two suits
having filed suit O.S.18/97. The parties are also at ad idem on the issue that suit
0.S.46/97 had been stayed vide Order dated 17.06.97 in view of the pendency of
the suit O.S.18/97. The said suit O.S.18/97 was dismissed on 10.07.2010 and it is
thereafter that is on 25.07.2011 second defendant (second respondent herein)
filed the written statement. The suit O.S.46/97 was filed on 14.03.97 and written
statement by second defendant was filed on 25.07.2011 denying the title of
plaintiff to suit schedule property. Plaintiff filed an application 1.A.XI under Order VI
Rule 17 CPC seeking amendment of the plaint namely to insert prayer for
declaration and other consequential reliefs on the ground that second defendant
had denied the title of the plaintiff in the written statement filed.

8. As noted hereinabove the gist of the contention raised by Sri.R.V.Nadagouda,
Learned Counsel appearing for petitioner is that immediately within three months
from the date of filing of written statement by 2nd defendant application for
amendment i.e., I.A.XI was filed seeking larger relief and as such Trial Court could
not have applied theory of doctrine of relation back to the facts of the case and it
could not have held that amendment allowed would relate back to the date of filing
of the application i.e., 24.10.2011 and not to the date of filing of the suit. At this
juncture it would be relevant to note the averments made by the plaintiff in the
plaint which is produced at Annexure-A to the present writ petition and particularly
in paragraph 7 it has been specifically contended by plaintiff as follows:-

7. That, the defendant xxx thereon. Even they have denied the title of the plaintiff
over the suit property. They had come to the xxx to answer.

9. This specific averment in the plaint would go to show that plaintiff knew very
well that defendants have denied the title to the property as on date of filing of the



suit i.e., 14.03.1997. Be that as it may. In the instant case the suit filed by the
plaintiff O.S5.46/97 had been stayed by the Trial Court by Order dated 17.06.97
and said order of stay was in force/operation till 10.07.2010 and it is thereatfter i.e.,
on 25.07.2011 written statement came to be filed by the second defendant
denying plaintiffs title to suit property. It has to be examined as to what would be
the effect of stay granted in 0.S.46/97 namely whether the suit and all
proceedings thereto would get stayed or the said Court would still have control
over the suit and the proceedings thereto and whether an application for
amendment or any other interlocutory application could have been filed in the said
suit which had been stayed. In order to answer this incidental question the
language employed in Section 10 CPC requires to be perused and same reads as
under:

Section 10. Stay of suit No Court shall proceed with the trial of any suit in which
the matter in issue is also directly and substantially in issue in a previously
instituted suit between the same parties, or between parties under whom they or
any of them claim litigating under the same title where such suit is pending in the
same or any other Court in [India] having jurisdiction to grant the relief claimed, or
in any Court beyond the limits of [India] established or continued by [the Central
Government] and having like jurisdiction, or before [the Supreme Court].

10. A perusal of the above provision would leave no doubt that the stay of suit as
envisaged under Section 10 CPC relates to the trial and not the proceedings. The
Court which has stayed the suit would not loose its control over the
suit/proceedings and it continues to administer the said suit including the
proceedings except to the extent of laying its hands for conducting the trial. In this
regard the following judgments can be looked up to support this view.

1. BABURAO VITHALRAO SULUNKE vs. KADARAPPA PARASAPPA
DABBANNAVAR AND ANOTHER (AIR 1974 Mysore 63).

2. It seems to me that this order is clearly unsustainable. This Court in
C.R.P.N0.2745 of 1972 decided on 22.02.1973, has laid down that a Court which
is seized of a suit which has been stayed pursuant to the provisions of Section 10,
C.P.C had nevertheless jurisdiction to make interlocutory orders, if relief in that



behalf, is claimed by any of the parties Section 10 C.P.C also seems to refer to the
stay of trial of a suit and not other proceedings of an interlocutory character.

2. SUJANBAI HARIBHAU KAKDE AND OTHERS vs. MOTIRAM GOPAL SARAF
AND ANOTHER (1980 Bombay 188).

10. There cannot be any dispute that the provisions of Section 10 of the Code are
mandatory. In Manoharlals case (stated supra) the Supreme Court has
categorically observed that provision of Section 10 of the Code is clear and
mandatory. There is, therefore, no difficulty in holding that the Trial Court has to
stay the trial of the suit which is governed by the provisions of that section.
However, it may be noted that what is prohibited is proceeding with the trial of the
suit. The word trial has not been defined in the Code and that word occurring in
Section 10 will have to be construed in the light of scheme of the Code itself. As
has been observed by the Supreme Court in Harish Chandras case the word trial
standing by itself is susceptible of both the narrow and wider senses i.e., it may be
understood in the limited sense as meaning the final hearing of the matter
consisting of examination of witnesses, filing documents and addressing
arguments or it may be connote entire proceedings before the Tribunal from the
time that the matter is instituted until pronouncement of the decision. The case
before the Supreme Court was under the Representation of People Act of 1951,
and, there the Court was called upon to construe the word trial occurring in
Section 90 of that Act. Considering the scheme of the Act the Supreme Court held
that the word there was used in a wider sense. It would, therefore, appear that the
word trial cannot have only one meaning as urged by Mr.Kherdekar, namely all
proceedings right from the institution of the plaint till disposal of the suit. As has
been observed by the Supreme Court, it is also capable of narrower meaning
namely the final hearing of the suit consisting of examination of witnesses, filing
documents and addressing arguments. In my view it is in this narrow sense that
the word trial has been used in Section 10 of the Code.

3. V.R. BALAKRISHNAN NADAR vs. R.VELAYUDHAN NADAR AND OTHERS
(AIR 1980 Kerala 161).



4. The same view has been taken in regard to passing interlocutory orders by the
Mysore High Court in Baburao Vithalrao Sulunke vs. Kadarappa Prasappa
Dabbannavar AIR 1974 Mysore 63. In the decision of the Lahore High Court in
Fakir Singh vs. Secretary of State AIR 1928 Lah 751(2), it had been held that once
a Court has made an order under Section 10 staying the proceedings in a suit it
has no jurisdiction to fix further dates for the hearing of the suit unless moved to do
SO by either party. In that case in spite of the fact that the suit had been stayed the
Civil Judge fixed a date for the hearing of the suit. On the date fixed the plaintiff
failed to appear and the Learned Judge dismissed the suit. It was held by the
Lahore High Court that the order was without jurisdiction. That decision is in no
way helpful to the decision in this case. Certainly the correctness of that decision
is beyond controversy.

4. SMT. LAKSHMI DEVI vs. RAJENDRA PRASAD SAO AND OTHERS (AIR 1990
PATNA 210).

5. Section 10 of Civil P.C. xxx From a bare perusal of the aforementioned
provision, as also of the Order dated 03.02.1981, which has been produced before
me, it is clear that the Court can stay merely the trial of the suit which was done
and thus the Court had ample jurisdiction to appoint a receiver as contemplated
under O.XL R.1 of the Civil P.C and the refusal to entertain the petition on the
ground mentioned in the impugned order is patently illegal.

11. The principles enunciated in these judgments when read alongwith provision
namely Section 10 of CPC it would clearly go to establish that stay of the suit
would mean and include stay of the trial only and not other proceedings which
would be to avoid conflict of decisions. In other words when the parties to the lis
are directly and substantial in issue in both the suits the said course is required to
be adopted namely to stay the trial of subsequent suit and it is this precise
exercise which was undertaken in the instant case by Trial Court while passing
Order dated 17.06.97 by staying subsequent suit i.e., O.S.N0.46/1997. In that view
of the matter, plaintiff herein was not precluded from filing application for
amendment particularly in the backdrop of defendant having admittedly denied the
title of the plaintiff and there being no stay of the proceedings itself.



12. Now turning my attention to the issue of applying doctrine of relation back it
can be noticed from the impugned order, Trial Court has relied upon the Judgment
of Honble Apex Court in the case of SAMPATH KUMAR vs. AYYAKANNU
(Supra), whereunder it has been held as follows:

10. An amendment once incorporated relates back to the date of the suit.
However, the doctrine of relation back in the context of amendment of pleadings is
not one of universal application and in appropriate cases the Court is competent
while permitting an amendment to direct that the amendment permitted by it shall
not relate back to the date of the suit and to the extent permitted it shall be
deemed to have been brought before the Court on the date on which the
application seeking the amendment was filed. (See observations in
Siddalingamma and Another vs. Mamatha Shenoy (2001) 8 SCC 561).

13. In the above case the Honble Apex Court noticed that amendment of plaint
was filed after lapse of eleven years and as such held that said doctrine would be
applicable to the facts on hand. In the instant case the Trial Court has noticed that
title of the plaintiff was disputed by the defendant way back in the year 1999 itself
and came to a conclusion that relief of declaration being barred by limitation
cannot be a ground to reject the application for amendment which is otherwise
necessary for the final and proper adjudication of real controversies between the
parties. It also held that when the defendant raises plea of limitation, it would be a
fit case to order that amendment should take effect from the date of filing of the
application. The said order passed by the Trial Court is in complete consonance
with the dicta laid down by Honble Apex Court in SAMPATH KUMARS case
referred to supra. As discussed herein above the application for amendment
having been filed after 14 years from the date of filing of the suit and the stay of
the suit not being a bar to file such application, Trial Court has rightly applied the
doctrine of relation back to the facts on hand. No infirmity can be found from the
order of Trial Court on whatsoever ground. Accordingly, Point No.(i) is answered
by holding that Trial Court was justified in applying doctrine of relation back to the
facts on hand and said order does not call for any interference.

RE: POINT NO.(ji):



14. Though Sri.Manvendra Reddy, Learned Counsel for respondent No.2 has
raised an objection with regard to the maintainability of the writ petition on the
premise that plaintiff has accepted the order of Trial Court by amending the plaint
and as such he cannot now question the said order by contending that doctrine of
estoppel would preclude the plaintiff from challenging the said order. It does not
detain this Court too long to brush aside the said argument in as much as in the
instant case plaintiff is aggrieved to the extent of allowing the amendment partially
namely restricting the amendment by holding that it would take effect from the date
of application and not from the date of the suit, since the defendant had raised the
issue of said prayer being belated and barred by limitation. By no stretch of
imagination it can be construed that plaintiff is attempting to approbate or
reprobate or blow hot and cold. On the other hand the plaintiff has accepted the
order of the Trial Court to the extent of allowing the amendment and is challenging
that portion of the order holding said amendment would not take effect from the
date of suit but it would take effect from the date of application. Hence, it cannot
be said that plaintiff is estopped from challenging the said order. In view of the
same, contention of Learned Counsel for respondent No.2 stands rejected and
Point No.(ii) is answered against the respondent No.2.

RE: POINT NO.(jii):

15. Sri.R.V. Nadagouda, Learned Counsel appearing for petitioner has relied upon
the unreported judgment rendered in W.P.821/2009 on 03.01.2011 to contend that
in the said case it was held that Court Fee paid on the basis of the amendment
which related back to the date of filing of the suit is just and proper and contends
same has to be applied to the facts of the case. A perusal of the said judgment
would clearly go to show that it is more in favour of defendants rather than the
plaintiff. In the said case it can be noticed that an order on issue No.2 holding that
Court Fee paid on the plaint was sufficient came to be questioned before this
Court. The suit was filed initially for permanent injunction and subsequently
converted to declaration of ownership and for setting aside registered Sale Deed
06.04.84 and also for a declaration that the lease deed is not binding on the
plaintiff. On amendment being permitted additional Court Fee for relief of
declaration came to be paid and memo of calculation came to be objected by



defendants therein contending that Court Fee on the market value of the suit
property should be calculated as on the date of allowing the amendment of the
plaint or on the date of the application of the plaintiff and accordingly Court Fee
has to be paid. Said contention was negatived which was carried before this Court
by defendants in W.P.821/2009. While rejecting the writ petition this Court has
made an observation that in the event of Trial Court itself had specified the date of
amendment to take effect from a particular date, only in such circumstances, the
Court Fee could be demanded from the plaintiff by determining the market value
as on said date to be the effective date and not from the date of filing of the suit
and not otherwise. In fact in the instance case, it is this precise exercise which has
been undertaken by the Trial Court as can be seen from the impugned Order
dated 24.01.2012 by holding that valuation paragraph was got amended in year
2011 and in view of the fact that amendment has been held to take effect from the
date of application i.e., 24.10.2011 it has directed the Sub-Registrar to furnish the
market value of the property during 2011. Said reasoning is neither erroneous nor
contrary to provisions of Karnataka Court Fees and Suits Valuation Act (KCF and
SV Act). As such | am of the considered view that said judgment would not come
to rescue of petitioner but would support the contention of the respondents.
Hence, Point No.(iii) deserves to be answered against the petitioner and in favour
of respondents.

For the reasons aforesaid following order is passed:
ORDER

1. Writ Petitions are hereby dismissed.

2. Order dated 21.11.2011, Annexure-E and Order dated 24.01.2012, Annexure-F
passed by Principal Civil Judge, Bidar in O.S.N0.46/1997 are hereby affirmed.

3. Costs made easy.
Ordered accordingly.
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