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Judgement :

(Prayer: This Criminal Appeal is filed under Section 374(2) of the Code of Criminal
Procedure, 1973 by the advocate for the appellant praying to set aside the order of
conviction and sentence in S.C.N0.232/2008 on the file of the Il Additional
Sessions Judge, Gulbarga and acquit the appellant.)

1. Heard the learned Counsel for the appellant and the learned Government
Pleader.

2. The accused is in appeal in the following circumstances:-

The appellant was accused of offences punishable under Sections 498A and 306
of the Indian Penal Code, 1860 (Hereinafter referred to as the 'IPC', for brevity).
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The complainant Sonabai was a resident of Hanumantwadi in Basavakalyan
Taluk, Bidar District. She had two daughters, Laxmibai and Sangeeta. She had
lost her husband about 12 years prior to the complaint. She had performed the
marriage of her elder daughter Laxmi six years prior to the complaint. Lakshmi
was married to the present appellant. It is claimed that the accused had looked
after Lakshmi well till the birth of their first child, which was a girl and he was not
happy with the girl child and thereafter started ill-treating Lakshmi, apart from
which, he was also demanding dowry and on that pretext, he used to assault her
continuously. In this regard, it is the complainant's case that Laxmi had repeatedly
told her about the ill-treatment. The complainant however had consoled her
daughter and had assured her that she would advise the accused to take better
care of her. It is the complainant's further case that in this regard, she along with
her son Ramakrishna and Goudappa Patil went to the house of accused at Suntan
village and had advised the accused not to ill-treat Lakshmi by demanding money,
as they could ill- afford any such dowry. However, on 7.3.2008, she had received a
message from Jaganath of Suntan village, that at about 10 p.m., her daughter
Laxmi and grand-daughter Bhagewati had died of drowning in a well. The
complainant, Ramakrishna and Goudappa Patil did rush to the Suntan village and
saw the dead body of her daughter and grand-daughter and then lodged a
complaint against the accused. Based on which, a case was registered on
8.3.2008 and a report was submitted to the Court of the JMFC. An inquest
mahazar was conducted of the deceased and the bodies were sent for post-
mortem and after taking further steps, a charge sheet was submitted against the
accused as on 17.9.2008. The case was committed to the sessions court for trial,
which framed charges against the accused and the accused having pleaded not
guilty and having claimed to be tried, the prosecution had examined 17 witness
and marked 11 documents and 3 material objects. On conclusion of the trial and
on examination of the accused under Section 313 of the Code of Criminal
Procedure, 1973, the court below had framed the following points for
consideration:-

1. Whether the prosecution proves that accused has given ill-treatment to
deceased Laxmi by demanding her to bring money from her parental house?



2. Whether the prosecution proves that accused has subjected deceased Laxmi to
cruelty to such an extent that deceased Laxmi has committed suicide on
17.3.2008?

3. The court below answered the above points in the affirmative and accordingly
had convicted the accused to undergo simple imprisonment for three years and
pay a fine of Rs.5,000/- for the offence punishable under section 498-A IPC and
10 years simple imprisonment and to pay fine of Rs.10,000/- for the offence
punishable under Section 306 of the IPC. It is that which is under challenge in the
present appeal.

4. learned Counsel for the appellant would submit that the case of the prosecution
rests entirely on the evidence of PWs.8 to 11. PW.8 is the mother of the deceased
Laxmi, PW.9 is the brother, PW.10 is the sister and PW.11 is an elder of the
village. It is their consistent evidence that Laxmi was constantly complaining about
the appellant ill-treating her complaining that she had produced a female child
when he wanted a male child and further that she had not fetched enough dowry
and therefore she should bring some more money. It is further reiterated that the
complainant along with her son and Goudappa Patil had advised him to take better
care of Laxmi and that they were all aware of the continuous harassment meted
out to Laxmi, which had instigated her to take the extreme step of committing
suicide along with her daughter and therefore, the offences punishable under
sections 498A and 306 of the IPC are made out. The learned Counsel would point
out that PWs.1 to 6, who were the withesses belonging to the village of the
appellant, namely Suntan village, had all turned hostile and not supported the case
of the prosecution. They were the best persons, according to the prosecution, who
had made statements of the appellant being seen ill-treating Laxmi and since that
was the sheet anchor of the prosecution case and in the face of those withesses
having been treated as hostile withesses, they had apparently been compelled to
furnish such statements by the hands of the Police and this, therefore explains the
circumstance that all of them, without exception, have turned hostile at the trial.
The only evidence on which the prosecution and the court below however placed
reliance is on the evidence PWs.8 to 11. First of all, those withesses did not have
any direct knowledge nor is it their case that they have seen the appellant ill-



treating the deceased or instigate her to commit suicide. It is their own case that
Laxmi had on and off informed them of such ill-treatment. Therefore, in the
absence of any direct evidence of ill-treatment or instigation by the appellant, it
cannot be said that the prosecution has made out any case insofar as offences
punishable under Sections 498A and 306 of the IPC are concerned.

In this regard, the learned Counsel for the appellant places reliance on a decision
of the Supreme Court in S.S.Chheena vs. Vijay Kumar Mahajan and another,
2010(4) Crimes 101 and would submit that even if the evidence of PWs.8 to 11, is
taken on its face value, it cannot be treated as direct evidence, which could
establish the charges under the sections aforesaid and hence pleads that the
judgment be set aside and the appellant be acquitted.

5. le the learned Government Pleader would seek to justify the judgment of the
court below and would point out that it is the consistent evidence of PWs.8 to 11
that there was constant ill-treatment, soon after the birth of Bhagewati, by the
appellant to the deceased Laxmi, which has driven her to commit suicide. The
constant taunting and harassment would certainly amount to instigation to commit
suicide. As has been laid down in a catena of decisions, the ill-treatment by the
husband within the four walls of the house would hardly be witnessed by others.
The unfortunate circumstance that PWs.1 to 6, who did make statements in the
first instance of they having seen the ill-treatment meted out to the deceased,
having turned hostile, does not negate the evidence of other witnesses. The fact of
ill-treatment is narrated first hand by the deceased time and again to the
complainant and others, as consistently stated by them. Therefore, the cruelty is
writ large in the circumstances of the case, as has been demonstrated by the
extreme step taken by the deceased not only to kill herself, but also to put an end
to the life of her daughter Bhagewati, as apparently, the deceased did not want her
daughter also to go through the very ordeal that she had experienced. That was
the clinching factor. It is only the near and dear ones of the victim, who would have
knowledge of the details of ill- treatment and harassment and the independent
witness, PW.11 having also been a well-wisher of the family, who had constantly
kept in view the welfare of the family and also having declared that he had visited
the appellant after he had constantly ill-treated Laxmi, to advise him to take better



care of her, in the presence of the mother of the deceased and her brother, cannot
be overlooked. He was not in any way related to the complainant or her family and
he had no ill-will against the accused. He was an elder of the village and has
withstood the test of cross-examination. Therefore, the court below having placed
reliance on the testimony of PWs.8 to 11 is not to be faulted and the death of
Laxmi within six years from her marriage, would raise a presumption against the
husband in terms of the law and the facts in the present case on hand would
clearly indicate that there was constant harassment and instigation, which had
driven Laxmi to commit suicide, who has also taken her daughter with her in
committing suicide.

6. Given the rival contentions, as pointed out by the learned Counsel for the
appellant, in order to bring home the charge of an offence punishable under
Section 498A IPC, it is necessary to prove that there was cruelty. There was
nothing on record to indicate that the family of Laxmi was incapable of providing
any dowry, given the fact that her father was no more and that they were not well
of and the marriage having taken place six years prior to the incident, the demand
for dowry coming at a late stage, would not raise any presumption of such demand
in the absence of any direct evidence. It is only to bring the case within the scope
of Section 498A that such an allegation is made. Therefore, to hold that the
prosecution had established its case beyond all reasonable doubt insofar as the
offence punishable under section 498A cannot be presumed merely on the basis
of the evidence of PWs.8 to 11. Insofar as the offence punishable under section
306 of the IPC, is concerned, again would require the prosecution to establish the
circumstance that there was instigation by the appellant on Lakshmi to commit
suicide and that he had intentionally driven her and his daughter to commit
suicide.

The apex court, in the decision cited by the learned Counsel for the appellant, in
S.S.Chheena vs. Vijaya Kumar Mahajan and another, 2010 (4) Crimes 101, has
discussed and reviewed the case law in this regard, with reference to the following
authorities :-

Mahendra Singh vs. State of M.P., 1995 Supp (3) SCC 731



In this case, the allegations levelled against the accused were as follows:

" 1... My mother-in-law and husband and sister-in-law (husband's elder brother's
wife) harassed me. My husband Mahendra wants to marry a second time. He has
illicit connections with my sister-in-law. Because of these reasons and being
harassed, | want to die by burning" The court concluded that by no stretch of
imagination, the ingredients of abetment are attracted on the statement of the
deceased.

In Ramesh Kumar vs. State of Chhattisgarh, (2001)9 SCC 618, a three-judge
bench of the apex court had occasion to deal with a case of similar nature. In an
argument between a husband and wife, the husband had stated that "you are free
to do whatever you wish and go wherever you like". Thereafter, the wife is said to
have committed suicide. The apex court, in that circumstance, examined the
different shades of the meaning of "instigation" as hereunder:-

"20. Instigation is to goad, urge forward, provoke, incite or encourage to do 'an
act'. To satisfy the requirement of instigation though it is not necessary that actual
words must be used to that effect or what constitutes instigation must necessarily
and specifically be suggestive of the consequence. Yet a reasonable certainty to
incite the consequence must be capable of being spelt out. The present one is not
a case where the accused had by his acts or omission or by a continued course of
conduct created such circumstances that the deceased was left with no other
option except to commit suicide in which case an instigation may have been
inferred. A word uttered in the fit of anger or emotion without intending the
conseguences to actually follow cannot be said to be instigation."

In State of West Bengal vs. Orilal Jaiswal, (1994)1 SCC 73, the apex court has
expressed that the court should be extremely careful in assessing the facts and
circumstances of each case and the evidence adduced in the trial court for the
purpose of finding whether cruelty meted out to the victim had in fact induced her
to end life by committing suicide. If it appears to the court that a victim committing
suicide was hyper sensitive to ordinary petulance, discord and differences in
domestic life quite common to the society to which the victim belonged and such
petulance, discord and differences were not expected to induce a similarly



circumstanced individual in a given society to commit suicide, the conscience of
the court should not be satisfied for basing a finding that the accused charged of
abetting the offence of suicide should be found guilty.

In Chitresh Kumar Chopra vs. State, (2009) 16 SCC 605, the court dealt with the
meaning of the word "instigation" and "goading". The court has opined that there
should be intention to provoke, incite or encourage the doing of an act by the
latter. Each person's suicidability pattern is different from the other. Each person
has his own idea of self-esteem and self-respect. Therefore, it is impossible to lay
down any straitjacket formula in dealing with such cases. Each case has to be
decided on the basis of its own facts and circumstances. Abetment involves a
mental process of instigating a person or intentionally aiding a person in doing of a
thing. Without a positive act on the part of the accused to instigate or aid in
committing suicide, conviction cannot be sustained. The intention of the legislature
and the ratio of the cases decided by the apex court were clear that in order to
convict a person under section 306 of the IPC, there has to be a clear mens rea to
commit the offence and it also requires an active act or direct act which lead the
deceased to commit suicide seeing no option and that act must have been
intended to push the deceased into such a position that he committed suicide. The
above being the settled legal position insofar as abetment of suicide is concerned,
in the absence of any direct evidence of the appellant having driven the deceased
to commit suicide, the possibility of the deceased having been hyper sensitive to
the alleged demand of the appellant, that he wanted a male child and having
regard to the aspect that the latent or patent suicidal tendencies of an individual
are not to be placed in a straitjacket formula, the actual state of mind of Laxmi in
having committed suicide, cannot be attributed to any instigation or abetment by
the appellant in her having committed suicide, along with her only child. It is also
possible that sheer frustration of not having borne a male child, which the
appellant is alleged to have desired, may have also driven her to commit suicide.
Even if it was her case that she was being harassed and ill-treated, there was no
such allegation of harassment and ill-treatment of the young child. In that view of
the matter, it cannot be concluded with any certainty that there was constant
cruelty meted out to Lakshmi and that there was abetment of the commission of
suicide by Laxmi. In that view of the matter, the finding of the court below based



entirely on the evidence of PW.8 to 11 cannot be sustained.

In the result, the appeal is allowed. The judgment of the court below is set aside.
The appellant is acquitted. The fine amount, if any, paid by the appellant shall be
refunded.

The office is directed to communicate this order to the jail authorities of the Central
Jail, Gulbarga, to set the appellant at liberty as he has been in custody for the past
three years.
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