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Code	of	Criminal	Procedure	(Amendment)	Act,	2005

Section	38	-	Amendment	of	Section	438

In	section	438	of	the	principal	Act,	for	sub-section	(1),	the	following	sub-sections	shall	be	substituted,	namely:--

"(1)	Where	any	person	has	reason	to	believe	that	he	may	be	arrested	on	accusation	of	having	committed	a	non-bailable
offence,	he	may	apply	to	the	High	Court	or	the	Court	of	Session	for	a	direction	under	this	section	that	in	the	event	of
such	arrest	he	shall	be	released	on	bail;	and	that	Court	may,	after	taking	into	consideration,	 inter	alia,	 the	following
factors,	namely:--

(i)	the	nature	and	gravity	of	the	accusation;

(ii)	the	antecedents	of	the	applicant	including	the	fact	as	to	whether	he	has	previously	undergone	imprisonment	on
conviction	by	a	Court	in	respect	of	any	cognizable	offence;

(iii)	the	possibility	of	the	applicant	to	flee	from	justice;	and.

(iv)	where	the	accusation	has	been	made	with	the	object	of	injuring	or	humiliating	the	applicant	by	having	him	so
arrested,

either	reject	the	application	forthwith	or	issue	an	interim	order	for	the	grant	of	anticipatory	bail:

Provided	that,	where	the	High	Court	or,	as	the	case	may	be,	the	Court	of	Session,	has	not	passed	any	interim	order
under	this	sub-section	or	has	rejected	the	application	for	grant	of	anticipatory	bail,	it	shall	be	open	to	an	officer	in-
charge	of	a	police	station	 to	arrest,	without	warrant	 the	applicant	on	 the	basis	of	 the	accusation	apprehended	 in
such	application.

(1A)	Where	the	Court	grants	an	interim	order	under	sub-section	(1),	it	shall	forthwith	cause	a	notice	being	not	less	than
seven	days	notice,	together	with	a	copy	of	such	order	to	be	served	on	the	Public	Prosecutor	and	the	Superintendent	of
Police,	with	a	view	to	give	the	Public	Prosecutor	a	reasonable	opportunity	of	being	heard	when	the	application	shall	be
finally	heard	by	the	Court,

(1B)	 The	 presence	 of	 the	 applicant	 seeking	 anticipatory	 bail	 shall	 be	 obligatory	 at	 the	 time	 of	 final	 hearing	 of	 the
application	and	passing	of	final	order	by	the	Court,	if	on	an	application	made	to	it	by	the	Public	Prosecutor,	the	Court
considers	such	presence	necessary	in	the	interest	of	justice.".

https://sooperkanoon.com/act/16097

